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AGENDA

• Anti-Bribery and Anti-Corruption requirements around the world

• The Yates memo

• DOJ’s Self Reporting Pilot Program

• Current Happenings & the Trump Effect

• What you can do tomorrow
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ABAC Laws & Regulations 
Around the World
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The Foreign Corrupt 
Practices Act – FCPA 

SEC reported that companies were 
using secret “slush funds” to make 
illegal campaign contributions in the 
United States and corrupt payments 
to foreign officials abroad and were 
falsifying their corporate financial 
records to conceal the payments.

Revelations of widespread global 
corruption in the wake of the 
Watergate political scandal.

SEC discovered that more than 400 
U.S. companies had paid hundreds 
of millions of dollars in bribes to 
foreign government officials to 
secure business overseas.
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An Overview of the FCPA – Who Must Comply

 U.S. persons and businesses - referred to as Domestic Concerns

U.S. and foreign public companies listed on stock exchanges in the United States 
or required to file periodic reports with SEC – referred to as Issuers

Certain foreign persons and businesses acting while in the territory of the United 
States – referred to as Territorial jurisdiction

To confirm go to SEC’s website at http://www.sec.gov/edgar/searchedgar/webusers.htm

http://www.sec.gov/edgar/searchedgar/webusers.htm
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The Foreign Corrupt Practices Act - FCPA

Books and Records Provision
Requires companies that have securities 
registered or file reports with the SEC to 
maintain records that accurately reflect 
transactions and the nature and quantity 
of corporate assets and liabilities.  

Falsification of company records  to cover 
up a bribe violates both the FCPA and 
Sarbanes-Oxley Act.

Criminal Sanctions Civil Sanctions

Violating 
Accounting 
Provisions

• Business entities may be fined up to $25 million.

• Employees that knowingly violate the provisions 
are subject to $5 million in fines and 20 years’ 
imprisonment.*

• Business entities can be subject to civil penalties 
ranging from $50,000 to $500,000.

• For individuals, a civil action for a fine up to $100,000 
may be levied for violations.*

Enforced by the Department of Justice Enforced by the Securities and Exchange Commission 
(and DOJ in rare circumstances)

* Fines levied against individuals may not be paid by their employer or principal.
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The Foreign Corrupt Practices Act - FCPA

Anti-Bribery Provision
Illegal to make payments with a corrupt motive, 
directly or indirectly, to foreign officials, officials of 
foreign political parties, or any other person acting as 
a conduit for payments to foreign officials or political 
parties for the purpose of influencing the official, in 
order to assist in obtaining/retaining business.

* Fines levied against individuals may not be paid by their employer or principal.
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ELEMENTS OF AN FCPA VIOLATION

NEED TO REVISE/FORMATWHO CORRUPT 
INTENT PAYMENT RECIPIENT BUSINESS 

PURPOSE
Potentially applies to 
any individual, firm, 
officer, director, 
employee, or agent of 
the firm and any 
stockholder acting on 
behalf of the firm.

Includes foreign 
subsidiaries, affiliates, 
and joint ventures.

Person making or 
authorizing the 
payment must have 
corrupt intent.

Payment must be 
intended to prompt the 
recipient to misuse his 
or her official position 
to act or fail to act.

Offer of a corrupt 
payment can 
constitute a violation 
even if unsuccessful

Prohibits paying, 
offering or promising 
to pay, authorizing 
payment of money or 
anything of value.

A foreign official.

A foreign political party 
or party official.

Any candidate for 
foreign political office.

Includes certain 
government entities, 
international 
governmental 
organizations, 
advisers, and 
consultants to foreign 
governments.

Payment must be 
made to a decision-
maker for the purpose 
of:

 Influencing, 
inducing, or 
otherwise 
affecting an official 
act, decision, or 
omission thereof, 

 Securing an 
improper 
advantage,

 Assisting in 
obtaining or 
retaining business 
for any person or 
entity



© 2017 Crowe Horwath LLP 99

FCPA Violation Defenses and Exceptions

Exceptions Extortion Defense Affirmative Defenses
Added in 1998

• “Facilitation payments” to 
low-level officials to expedite 
or secure services deemed 
as “routine government 
actions” (i.e. to low-level 
government employees to 
carry out acts that they are 
otherwise required to do)

• Obtaining permits or 
licenses

• Processing visas or work 
orders

• Providing utility services 
(e.g., phone service, power, 
or water)

 Potential common law 
defense may apply to 
payments made to ensure 
the safety of a 
corporation’s agents and 
employees

• Business-related payments 
as part of demonstrating a 
product or performing a 
contractual obligation (e.g., 
travel expenses for a visit to 
another client) AKA 
Reasonable and bona fide 
promotional expense 
defense.

• Payment deemed lawful 
under written law of the 
country AKA Local law 
defense.
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FCPA Impact

Direct Impact Indirect Impact
 Fines 

 Profit Disgorgement

 Government Contract

 Reputation

 Professional Fees

 External Monitor Fees

 Management Time

 Class Action Suits

 Impact on M & A

 Drop in Credit Rating
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UK Bribery Act – Definitions  (1/2)

• The UK Bribery Act (UKBA) was enacted in 2010.

• Scope: all companies, partnerships or individuals 
with links to the UK (incl. UK nationals).
 Like the FCPA, UKBA has an extraterritorial effect on 

multinationals.

• No difference between bribes paid to public officials 
and bribes paid to private parties.

• Corporate hospitality becomes a general offense if 
there is improper conduct. Routine and inexpensive 
hospitality are unlikely to be considered an offense.

• “Facilitation payments” are illegal.
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UK Bribery Act – Definitions  (2/2)

• A bribe is paid where a person receives, offers or gives a bribe intending that, as a 
consequence, a function should be performed “improperly.”
a) the person performing it is expected to perform the function or activity in good faith, but does not. 
b) the person performing it is expected to perform it impartially, but does not. 
c) the person is in a position of trust, but breaches that trust. 

• The types of functions that are covered by the Bribery Act are as follows:
a) functions of a public nature
b) activities connected with a business
c) activities performed in the course of a person’s employment
d) an activity performed by or on behalf of a body of persons

• Organizations commit offenses when a person “associated with [it]” commits an offense:
a) employee, agent, subsidiaries, possibly contractors, suppliers and joint venture entities.
b) presumption of “association” due to employment but circumstances are taken into consideration.
c) “adequate procedures in place” against bribery can be used as a defense.
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UK Bribery Act – Consequences

• Consequences for convicted individuals:
a) imprisonment for up to 10 years, or
b) receive an unlimited fine, or
c) both

• Consequences for convicted companies or partnerships:
a) unlimited fine, and
b) automatic and perpetual debarment from competing for public contracts

• Senior officers of a convicted companies or partnerships may also be convicted of the 
offense as individuals.

• The enforcer can use its civil recovery powers to recover property obtained by the unlawful 
conduct without resorting to prosecution.
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FCPA vs. UK Bribery

FCPA UK Bribery Act

Applies only to bribery of foreign officials.
Applies to both commercial bribery and bribery of 
foreign political officials.

Does not apply to receipt of bribe. Supply side only. Apples to both the offer and the acceptance of a 
bribe. 

Bribery of foreign political officials apply only to the 
offer, promise, or payment of a bribe.

Bribery provisions apply to: 

(1) SEC issuers (U.S. and foreign companies); 
(2) “Domestic concerns”; 
(3) U.S. persons acting outside U.S. in 

furtherance of a prohibited payment; 
(4) Foreign nationals and entities that commit an 

act in the U.S. in furtherance of a prohibited 
payment; and 

(5) U.S. or foreign agents of any of the foregoing.

“Failure to prevent bribery” provision applies to: 

(1) U.K. entities that conduct business in the U.K. 
or elsewhere; and 

(2) Any corporation, wherever formed, that carries 
on business or part of a business in the U.K
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FCPA vs. UK Bribery continued

FCPA UK Bribery Act
The government must show that the defendant had 
the requisite state of mind with respect to this 
actions (negligence, recklessness, intent)

Strict liability on a corporation for “failing to prevent 
bribery” where an associated person bribes another 
person regardless of whether that person is a 
foreign political official or not. 

The only defense to such a claim is that the 
company had adequate procedures in place to 
prevent the bribe.

Permits facilitation payments for low-level payments
for certain routine governmental actions.

Does not permit an exception for facilitation 
payments.

Provides an affirmative defense for payments that 
are reasonable and bona fide business 
expenses that are directly related to the 
promotion, demonstration, or explanation of 
products or services or the execution or 
performance of a contract with a foreign 
government or agency.

Does not provide an affirmative defense for bona 
fide business expenses.
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FCPA vs. UK Bribery continued

FCPA UK Bribery Act
Provides an affirmative defense for payments 
that are permissible under written local law. 

Provides the same affirmative defense – but only 
with respect to payments made to foreign 
political officials. 

With respect to “commercial bribery,” written local 
law can be considered only as a mitigating factor in 
determining what a reasonable payer or payee in 
the U.K. would expect in return for the payment.
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OECD

• Organization for Economic Cooperation and Development:
• founded in 1961.
• Headquartered in Paris, France
• Dedicated to democracy and the market economy
• 34 current member countries

• Soft law: 
• Forum for governments
• Compare, cultivate and 

advance social and economic 
policies

• Aimed at expanding world 
trade, promoting sustainable 
economic development, 
improving living standards, 
etc.

• Legally-binding documents
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OECD Anti-Bribery Convention

• December 1997: OECD Convention on Combating Bribery of Foreign Public Officials in 
International Business Transactions:

• Ratified by the 34 OECD member states and 7 non-member countries

• Functional equivalence: Signatory countries commit to criminalizing bribery 

• In effect, the convention sets up a uniform, minimum standard to be implemented through 
national legislation. 

• Bribery:
Intentionally offering, promising, or giving an undue benefit, either directly or through an 
intermediary, in order to obtain business or an improper advantage in the course of 
international trade.
 Supply side 
 Public sector
 Both individual and “legal persons” (legal entities)
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Top 10 Countries Where Bribes Were Paid

1. China
2. Nigeria
3. Iraq
4. Indonesia
5. Mexico
6. Gabon
7. Russia
8. India
9. Argentina
10. Brazil

Source:  Stanford Law School, Foreign Corrupt Practice Act Clearinghouse
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Corruption Perception Index 2015 Results  

Please note that the material provided is based on public information provided by the Transparency 
International, the global coalition against corruption as a result of Corruption Perceptions Index 2015 
study.



© 2017 Crowe Horwath LLP 2121

Yates Memo
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Overview

• Memo Released September 9, 2015

• Sally Yates, Deputy Attorney General

• Reinforcement of individual accountability for corporate wrongdoing
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Strengthen Pursuit of Individuals 

1. Corporations must provide all relevant facts relating to the individuals responsible

2. Investigations should focus on individuals responsible

3. Criminal & Civil attorneys managing the corporate investigation should be in routine 
communication with one another

4. Department will not release culpable individuals from civil or criminal liability when 
resolving a matter with a corporation  unless extraordinary circumstances exit

5. Department attorneys should not resolve matters with a corporation without a clear plan to 
resolve related individual cases

6. Civil attorneys should consistently focus on individuals as well as the company.  Evaluate 
whether to bring suit against individual on considerations beyond that individuals ability to 
pay. 
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DOJ’s Pilot Program Update
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Self Disclosure Pilot Program Overview

• DOJ announced 3/10/16 by Kenneth Blanco, Acting AAG for DOJs Criminal Division.

• Set to expire 4/05/17

• Program was to address criticism of execution of FCPA. Efforts included:
• Additional investigation resources
• Addressing individual accountability
• Hiring a dedicated compliance resource for the Fraud Section
• Issuing guidance on compliance requirements.

• Goal of the Pilot Program:
• Promote accountability for individuals and companies
• Remediate flaws , where appropriate, in controls & compliance programs. 
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Benefit of Self Disclosure 

• Significant reduction in potential penalties:
• Up to 50% reduction to US Sentencing Guidelines
• Potential avoidance of an independent monitor requirement
• Declination of prosecution.

• Burden of proving elements falls to the company:
• Voluntary reporting/self-disclosure
• Full cooperation
• Appropriate remediation
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Pilot Program Results

• 5 Letters of Declination

Source:  Stanford Law School, Foreign Corrupt Practice Act Clearinghouse
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China Quick Facts

• When asked about change in the level of corruption over the last 3 years,                      
nearly three quarters of people said that they though the level of                             
corruption had worsened. 

• When asked which services do people pay bribes for, an even response of 16% - 30% was 
provided for the following: 
• Public School
• Public hospital
• Voter’s card
• Police
• Courts

• Who is paying the bribe
• 31% of the richest people
• 24% of the poorest people
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Current Happenings & the 
Trump Effect
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DOJ’s New Compliance Program

• Appeared unannounced on the Fraud Section’s website 02/08/17

• Includes 11 Specific Topics
1. Analysis & Remediation
2. Senior & Middle Management
3. Autonomy & Resources
4. Policies and Procedures
5. Risk Assessment
6. Training & Communication
7. Confidential Reporting & Investigation
8. Incentives & Disciplinary Measures
9. Continuous Improvement, Periodic Testing & Review
10. Third Party Management
11. Mergers & Acquisitions.
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The Trump Effect

• Recently hired a Compliance Officer for personal business.

• Will bribes increase as international opportunities potentially decrease in the US market?

• Will regulatory requirements decrease in banking causing less monitoring of money 
laundering.
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What can I do tomorrow?
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Data Analytics

• FCPA analytics will send the message that transactions will be monitored for compliance. 

• Gifts, Entertainment & Charitable Contribution
• Multiple gifts to a single individual
• Entertainment of Government Official
• Unauthorized Travel & Expense items
• Charitable contributions to organizations affiliated with the government.

• Payment for Sales 
• Commission payments
• High Volume Petty Cash
• Bonus payments
• Aggregated amounts
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Data Analytics cont. 

• Agents, Consultants and other payments
• Use of new attorney / accountant / agent / consultant with no prior relationship
• Payments made following manual overrides
• Payments classified as government expense
• Frequent use of one-time vendors
• Payments with missing information. 



© 2017 Crowe Horwath LLP

In accordance with applicable professional standards, some firm services may not be available to attest clients.

This material is for informational purposes only and should not be construed as financial or legal advice. Please seek guidance specific to your organization from qualified advisers in your jurisdiction. 
© 2017 Crowe Horwath LLP, an independent member of Crowe Horwath International crowehorwath.com/disclosure
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Brenda Buetow
Phone  765.318.0919
brenda.buetow@crowehorwath.com

Thank you

http://www.crowehorwath.com/about/legal/
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